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I. INTRODUCTION
In November 2010, Oklahoma voters, by an overwhelming margin, amended their state constitution to command that "courts shall not look to the legal precepts of other nations or cultures." 1 The Oklahoma ballot initiative is only the most recent of many manifestations of hostility to judicial reliance on foreign law. In the last decade, the propriety of the U.S. Supreme Court's invocation of foreign law in constitutional cases has been one of the hottest topics in legal scholarship. Yet the heat generated so far has proven unusually disproportionate to the light cast. By examining the subject as one aspect of the Court's confrontation with questions of legislative fact in constitutional cases, this Article seeks to correct that imbalance.
Legislative facts, also sometimes referred to as social facts, transcend the parties to a discrete case and concern the public policy judgment leading to the enactment of legislation. At least since the early 1940s, commentators and jurists have distinguished legislative facts from adjudicative facts, which concern the application of a general rule to the unique, concrete circumstances of a particular dispute. In contemporary jurisprudence, the constitutional validity of a challenged statute often turns on a question of legislative fact. For example, the constitutionality of the federal Partial-Birth Abortion Ban Act depended upon whether the proscribed procedure was medically necessary in a significant number of cases. Numerous physicians and six lower federal courts said that it was. But the Supreme Court concluded that the issue was subject to "documented medical disagreement" and that Congress was entitled to side with the skeptics. 2 Likewise, the result in many of the most prominent constitutional rulings from the last decade ultimately turned on the Court's assessment of a disputed question of legislative fact, including decisions concerning the scope of congressional power 4 the requirements of due process 5 and equal protection of the law, 6 and the breadth of the First Amendment's protections of religious 7 and expressive freedom. 8 Nor is the centrality of legislative facts to constitutional litigation anything new, though the frequency and extent of the Court's reliance on them has increased with the late twentieth-century turn towards using balancing tests in constitutional law. 9 To some extent the significance of legislative facts in constitutional cases is an inevitable corollary to judicial review, which makes all the more astounding the judiciary's failure to establish a consistent or coherent approach to resolving disputes about them. Over the course of the last century, few issues have more persistently or profoundly perplexed judges than how they should address questions of legislative fact when reviewing the constitutionality of a challenged statute.
This context is relevant to the debate over the Court's use of foreign law in recent constitutional cases because in those cases the Court has employed foreign law not as law but rather merely as evidence of a legislative fact made relevant by the Court's domestic constitutional jurisprudence. An extraordinarily impressive and diverse list of scholars has addressed the Court's use of foreign law in constitutional cases. 10 But to date no one has examined the matter in the context of the more general problem of how courts should determine legislative facts in constitutional cases. This Article undertakes that effort.
The insights gleaned from considering the Court's recent citation of foreign law within the broader context of the role played by legislative facts in contemporary constitutional adjudication are significant and wide-ranging. By focusing on the analytical work being done by the Court's references to foreign law in the recent cases, it becomes clear that the Court has not truly engaged in BRIGHAM YOUNG UNIVERSITY LAW REVIEW 2011 1008 comparative constitutionalism. Accordingly, many of the criticisms directed at the practice prove wide of the mark. So, too, many of the theoretically rich defenses of the practice are inapposite to what the Court has actually done in the controversial cases. Much of the existing debate is relevant only to a mode of constitutional interpretation far more ambitious and debatable than the Court's actual method. Moreover, to the extent that the concerns addressed in the extensive public debate are shown to be pertinent to the way the Court has in fact employed foreign law, those concerns are equally implicated whenever the Court resolves a disputed question of legislative fact. In the end, the most profound issues genuinely raised by the Court's recent interest in the laws of other nations can be traced to the confusion characterizing the Court's approach to questions of legislative fact in constitutional cases more generally. The most promising consequence of the attention lavished on the Court's relatively meager use of foreign law in a few salient constitutional cases may be a more widespread appreciation of the poverty of our understanding of the role questions of legislative fact do and should play in the practice of judicial review.
In Part II, this Article examines the role that legislative facts play in constitutional adjudication, providing a context for understanding the Court's reliance on foreign law in recent cases. Part III briefly discusses those cases in order to show that the Court employed foreign law merely as evidence of a legislative fact made relevant by established domestic constitutional jurisprudence. Next, Part IV demonstrates that the scholarly debate has so far not only largely ignored this reality but has also conjured a controversy unrelated to what the Court has actually done. In Part V, this Article places the Court's use of foreign law within the context of the Court's approach to all disputed questions of legislative fact, concluding with a discussion of the important but largely unexamined issues raised by the prevailing ad hoc approach to judicial determination of legislative facts in constitutional cases. Part VI concludes.
II. THE FACTS OF THE MATTER
The judicial process is oriented to the discovery of adjudicative facts, which is to say facts relating only to the parties involved in the litigation. By contrast, questions of legislative fact concern issues that reach beyond any particular discrete dispute to the empirical Foreign Law as Legislative Fact 1009 foundation of a generally applicable rule. 11 The speed at which a vehicle was travelling at the time of an accident is an adjudicative fact. Whether a lower speed limit would reduce the number and severity of accidents is a question of legislative fact, as is whether a specific abortion procedure is medically necessary in a significant number of cases. As these examples illustrate, questions of legislative fact often intertwine with predictive and normative assessments. 12 Courts are notoriously bad at resolving questions of legislative fact. 13 The principal purpose of the judiciary, at least historically, has been to resolve discrete disputes between particular parties, and, accordingly, the institution is structured to that end.
14 The adversarial system assumes that the contest between the parties will supply appropriate incentives for the discovery and disclosure of the most pertinent information and persuasive arguments, unless and until the cost of doing so exceeds either party's estimation of the dispute's value (or either party's ability to pay). Much can and has been said on behalf of this structure as an engine for just resolution of particularized controversies.
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But this structure is ill-suited to ensuring the appropriate investigation and consideration of issues of legislative fact. Neither courts nor the parties appearing before them have anything like the vast resources available to a legislature. In the rare cases in which the 69-70 (2008) . This Article will use the term "legislative facts" throughout.
12. It is a fact's relationship, or not, to such issues that make it legislative, or not, in character. For purposes of classifying facts as either legislative or adjudicative, it is immaterial whether claims about them appear in the statute itself or the formal legislative record, or nowhere in the law or its legislative history. Regardless, such issues matter in constitutional cases whenever doctrine makes them significant. See also infra notes 24-27 and accompanying text (discussing the Court's varying treatment of factual findings in the legislative record).
13. This claim is developed at somewhat greater length in A. 
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legislature's prestige proves inadequate to draw forth voluntary production of information, resort may be had to virtually unlimited investigatory powers, including compulsory process.
16
Whereas the judicial process is designed to discover the details of discrete disputes, the deliberative nature of legislative bodies enhances their ability to determine legislative facts. Ordinarily a record is built first in parallel committees in both chambers, often over many years. That process is not merely open; it is selfconsciously orchestrated to stimulate public consideration of and ultimately involvement in a national debate, which in a feedback loop further informs and influences members of Congress. Perhaps most significantly, one aspect of the representation elected representatives provide their constituents is to reflect in miniature their constituents' experiences, interests, and values. 17 To be sure, the reflection is an imperfect and distorted one. 18 But it would be hard to find a less representative body than the federal judiciary in general and the U.S. Supreme Court in particular. Exacerbating the rarified nature of the Justices' backgrounds, 19 their extraordinary isolation and resulting insulation from the lives of most ordinary citizens leaves them exceptionally poor barometers of present social realities. By contrast, the nature of elected office compels legislators to preserve channels of communication and opportunities for 16 20 The point of this comparison is not that no separation exists between the lives of elected representatives and those they represent, but rather, merely that institutional forces preserve a far more intimate connection than would be conceivable for Article III judges, especially those serving in the highly secluded setting of the nation's highest Court.
The energy of congressional mechanisms for the reception of legislative facts is underscored by the poverty of their judicial counterparts. The primary medium for injecting public information and opinion into litigation is the amicus brief-a tool of indeterminate impact employed in a scandalously undisciplined fashion. 21 More generally, as recent decisions 22 have made only too clear, and as two commentators recently remarked, the Supreme Court "has been inconsistent and result-oriented in its approach to social fact-finding."
23 Indeed, this claim understates the extent and depth of the doctrinal disorder.
In fact, the Court's approach to legislative facts in constitutional cases has been indefensibly ad hoc and, frankly, intellectually incoherent. Sometimes the formal legislative record reveals the legislature's efforts to address a question of legislative fact. In many such cases, the Court has sententiously intoned upon its duty to 20 
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defer to those efforts. 24 When that has proven less convenient, the Court has stressed its obligation to resolve such questions independently. 25 More commonly, the legislative record fails to reflect the legislature's attempts, if any, to answer the question. In such cases, the Court has frequently acknowledged that legislatures are under no obligation to compile a record to serve the needs of the judiciary. 26 Still, on other occasions the Court has identified the legislature's failure to do just this as a reason to invalidate a statute. 27 Regardless of the state of the formal legislative record, once in court controlling issues of legislative fact are sometimes fully vetted at the trial level. In such cases, cognizant of the trial judge's familiarity with the record and unique ability to hear live testimony (often from expert witnesses), the Court relies heavily upon the trial court's findings of fact, 28 unless and until it proves awkward to do so. 29 In any event, the Court limits its review to the record compiled 31 When doing the latter, the Justices limit their investigation to materials cited in the parties' briefs, except when they rely upon the briefs of amici, 32 or conduct their own independent investigations. 33 In the latter case, the parties are almost never offered any opportunity to examine, let alone rebut, the sources ultimately relied upon, which may or may not be cited in the Court's opinion. 34 Not only has the Supreme Court from time to time employed all of these contradictory methods, but indeed so have most of the individual Justices. 35 Most district courts that the banned abortion procedure was safer than alternatives in some significant subset of cases [o] n the state of the record developed thus far," the Court could neither confirm nor reject Congress's prediction that the economic viability of local broadcast television would be threatened absent the challenged statute's must-carry requirements); compare also Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 133 (1989) (Scalia, J., concurring) (stressing that the Court's opinion ought not be read to suggest that evidence of the infeasibility of alternative regulatory regimes "must have been before Congress in order for the law to be valid," because "[n]either due process nor the First Amendment requires legislation to be supported by committee reports, floor debates, or even consideration, but only by a vote"), with, e.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 88-89 (2000) (Scalia, J., joining the opinion of the Court) (citing congressional failure to document in the legislative record a widespread history of constitutional violations as a basis for the Court's invalidation of challenged statute), and Fla. Prepaid Postsecondary Ed. Exp. Bd. v. Coll. Sav. Bank, 527 U.S. 627, 639-40 (1999) (same); compare also Raich v. Gonzales, 545 U.S. 1, 64 (2005) (Thomas, J., dissenting) (faulting Congress for failing to provide evidence in support of its finding that permissive state policies would disrupt efforts to enforce federal drug laws), with Hamdi v. Rumsfeld, 542 U.S. 507, 592 (2004) (Thomas, J., dissenting) (faulting the plurality for imposing a regime of "judicial second-guessing" on federal executive branch determinations that citizens must be detained indefinitely in support of the "war on terror"); compare also 1014 bewildering has been the Justices' frequent failure even to acknowledge the issue, let alone acknowledge that it remains unsettled.
A few commentators have been somewhat more candid in acknowledging the problem. 36 Still, the subject has not received the kind of extensive and sustained scholarly investigation its import clearly merits. Though the problem is a ubiquitous and recurring one, scholarly efforts to solve it tend to come in waves, with several scholars addressing the question during a particular window of time (often in response to one or two salient decisions) and then ignoring the matter for years. 37 The issue implicates the very legitimacy of judicial review, so to disregard it is indefensible. At least some of the reasons for this neglect are apparent. Ironically, the very pervasiveness of the question accounts for a portion of the tendency to scholarly avoidance. The issue cuts across the areas of specialization that typically organize constitutional law scholarship. In any event, whatever the cause, judicial treatment of questions of legislative fact has proceeded ad hoc, if not haphazardly, a matter that constitutional theorists have largely neglected.
38
The point is not that blind deference is owed to Congress or that the Court ought never decide issues of legislative fact, but merely that its capacity to do so is grossly underdeveloped when compared to that of Congress and, moreover, when it has done so its methods have lacked doctrinal consistency and intellectual coherence. In the context of this unfortunate state of affairs, the Court has recently resorted to foreign law.
Parents Involved in Cmty. Schs. v. Seattle Sch. Dist., 551 U.S. 701, 841 (2007) (Breyer, J., dissenting in an opinion in which Ginsburg, J., joined) (insisting on the need for judicial deference to a school board's resolution of a disputed issue in the relevant social science literature), with Gonzales v. Carhart (Carhart II), 550 U.S. 124, 174 (2007) (Ginsburg, J., dissenting in an opinion in which Breyer, J., joined) (insisting that a division of professional medical opinion on the relevant issue precluded Congress from banning abortion procedure). The other four sitting Justices have yet to compile deep records on the matter, though it seems unduly optimistic to expect that they will fare much better. 37. See Bryant, supra note 13, at 469-72 (discussing history of scholarly treatment of the issue).
38. See McGinnis & Mulaney, supra note 11, at 69 (describing "the peculiar and radically under-theorized nature of the treatment accorded congressional fact-finding" in constitutional cases).
III. FOREIGN LAW AS EVIDENCE
The current, surprisingly high-octane controversy concerning the Court's citation of foreign law in support of a constitutional ruling can be traced to an inauspicious, but in retrospect highly revealing, footnote in the Court's 2002 opinion prohibiting the execution of the mentally retarded. 39 Near the end of his majority opinion for the Court in Atkins v. Virginia, Justice Stevens cited an amicus brief filed on behalf of the European Union in support of the proposition "that within the world community, the imposition of the death penalty for crimes committed by mentally retarded offenders is overwhelmingly disapproved." 40 This largely non-controversial claim 41 was sandwiched between statements by representatives of diverse religious communities within the United States and publicopinion polling data, all reflecting opposition to execution of the mentally retarded. 42 The footnote itself explained that foreign practices merely served as "evidence of" a broad "social and professional consensus" against executing mentally retarded persons. 43 Whether such a consensus existed was a question of legislative fact made material to the Court's analysis by the long established proposition that the Eighth Amendment "must draw its meaning from the evolving standards of decency that mark the progress of a maturing society." 44 The Court embraced that view of the Amendment in its 1958 opinion in Trop v. Dulles, which barred denationalization as punishment. There the Court had also observed that "the basic concept underlying the Eighth Amendment is 
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nothing less than the dignity of man" and that "[w]hile the State has the power to punish, the Amendment stands to assure that this power be exercised within the limits of civilized standards."
45
The Court's reference to "civilized standards" implied that those standards would be derived at least in part from the contemporary practices of all "civilized" nations, not just the United States. Indeed, the Court invalidated the federal statute authorizing denationalization as a punishment on the ground that "[t]he civilized nations of the world [we]re in virtual unanimity that statelessness [wa]s not to be imposed as punishment for crime." 46 In so doing the Court demonstrated that the constitutionality of U.S. practices would be measured against other nations' norms. Even the Trop dissenters acknowledged the relevance of other nations' practices to the constitutional evaluation of a challenged punishment. 47 One might reasonably challenge the legitimacy of the Trop standard as an interpretation of the Eighth Amendment, 48 but it hardly constitutes an astounding twenty-first century innovation.
Three years after Atkins, the Court in Roper v. Simmons held that the imposition of the death penalty for crimes committed when the offender was less than eighteen years old violated the Eighth Amendment. 49 As in Atkins, the Court employed foreign law in support of its conclusion that a worldwide consensus existed against the execution of persons for their juvenile crimes. In Roper, however, foreign law played at once a far greater and more ambiguous role in Justice Kennedy's opinion for the Court than in the Court's opinion in Atkins. Kennedy devoted an entire section of his opinion to a 45 Exactly what instruction the Justices in the Roper majority took from foreign practice is unclear. 53 But the best reading of Kennedy's opinion is that foreign law provided evidence of a crucial legislative fact-namely, that as of 2005, revulsion was the consensus reaction of the world community to the juvenile death penalty. As in Trop and Atkins, that fact-that "reality"-gave particularized content to the "civilized standards" long mandated by the Court's Eighth Amendment jurisprudence. The "law" the Court enforced remained as American as apple pie; foreign law came into the analysis as evidence of a mere (legislative) fact to which the U.S. law was applied in turn.
To be sure, Kennedy's opinion is also amenable to a reading in which foreign law is invoked as support for the Court's independent moral reasoning. 54 On this view, the Court looks to foreign law as a model for the rule it chooses to impose on the United States, in much the same way that legislators in one state might look to sister states' criminal codes when revising their own. When practiced by the Justices, this really would be comparative constitutionalism. But 
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that departs from, instead of carrying forward, the tradition launched in Trop, and echoed in Atkins, of looking to foreign law as evidence of civilization's consensus.
In any event, the extent of the Roper Court's discussion of foreign law compounded by the ambiguity of its analytical function sparked unusually spirited criticism. In Judge Posner's words, the "imprudence" of Roper's most "egregious departure from conventionality" was demonstrated by "the surprising antipathy it [] provoked-surprising because the citations in judicial opinions rarely receive attention in the lay press." 55 Similarly, Frederick Schauer observed that the "focus of the debate on the citation to foreign (or, sometimes, international) law seems almost quaint." 56 To some extent, critics' disproportionate focus on the role foreign law played in Roper may be in part because, in the period between Atkins and Roper, the Court had prominently relied upon foreign law in another controversial ruling.
In As in Roper, the analytical work accomplished by these references to foreign law was not altogether apparent from Justice Kennedy's opinion. Considered in the immediate context of their discussion, these pieces of foreign law refuted the comprehensive claims made by Chief Justice Burger in his concurring opinion in Bowers. There, Burger had asserted that legal condemnation of homosexual conduct was the norm "throughout the history of Western civilization," was "firmly rooted in Judeao-Christian moral and ethical standards," and was supported by "millennia of moral teaching." 63 These historical claims alleged legislative facts made relevant to the Court's substantive due process analysis by numerous decisions over decades, which had established that for a right to be "fundamental" it had to be "deeply rooted in this Nation's history and tradition."
64 Burger insisted that, to the contrary, not just the American but indeed the entire Western tradition was to prohibit homosexual conduct as morally reprehensible.
This context strongly suggests that Justice Kennedy cited the pre-Bowers laws of Europe because they gave the lie to the Chief Justice's over-confident and overly simplistic historical claims. The Dudgeon case, in particular, was "at odds with the premise in Bowers that the claim put forward was insubstantial in our Western civilization."
65 So understood, the responsibility for first injecting foreign law into substantive due process belonged to Chief Justice Burger, and the discussion of foreign law in Lawrence served only to set the record straight. This language suggests a genuine constitutional comparativism; it can be read to suggest that the Court constructs, rather than interprets, 68 the Constitution, and in so doing borrows liberally from the laws of other nations. As noted above, however, Justice Kennedy gave a more pedestrian explanation of foreign law's relevance earlier in his opinion. Using foreign law to refute Burger's overbroad historical summary fits seamlessly into the Court's twentieth-century due process jurisprudence. A comparativism freed from such doctrinal constraints would, in contrast, represent a major restructuring of the Court's role in our constitutional order. It is neither necessary nor prudent to read mere ambiguity to accomplish such a transformation, though scholars both celebratory and critical of such references to foreign law have been surprisingly quick to do so. 69 Indeed, with few exceptions, 70 both friends and foes of foreign law in constitutional decision making start with the same, false premise: that foreign law operates as law in the analytical framework of the recent Supreme Court opinions invoking it. As noted above, 71 however, a more context-sensitive review of the citations undermines that assumption.
So why have so many thoughtful readers nevertheless shared this false premise? There are many possible explanations, no doubt including the anticipatory motives of either preventing or encouraging a genuine constitutional comparativism by mooting the wisdom of the practice, with the recent cases merely providing the excuse to do so. But to some extent commentators have been misled by the law label. In the jurisdictions from whence they come, the cited authorities operate as law; hence they are assumed to act as legal authorities, albeit persuasive rather than binding ones, 72 In reality this phenomenon is not unheard of, though it is almost invariably a cause for confusion. Consider the somewhat anxious debate among the Justices in Gonzales v. Raich. 74 There, a divided Court sustained the constitutionality of the federal Controlled Substances Act as applied to seriously ill California residents wishing to possess and consume small amounts of marijuana pursuant to California law. 75 Justice Stevens, in his opinion for the Court, reasoned that Congress had power to prohibit even the petitioners' marijuana possession because, were it unable to do so, Congress's undisputed power to govern the vast, albeit illegal, interstate market in the narcotic would be compromised. 76 The dissenters dismissed this threat, pointing to the extensive state-law regulatory regime in place to prevent in-state medical marijuana from leaking into the 73. Of course all law is a "social fact" in the sense that its meaning and significance is socially constructed; but I am focusing on the analytical function of the referenced authority in the Justices' train of reasoning. Some authorities operate as legal authorities. In the recent cases, however, the references to foreign law are best understood as providing support for a claim about a matter of legislative fact, which U.S. constitutional law (for better or worse) makes dispositive. Of course, this reply missed the dissenters' point entirely. They had not argued that California law was supreme over a federal statute. Rather, they had pointed to California state law as information bearing on a question of legislative fact-in this case, whether California's medical marijuana regime would likely frustrate federal efforts to suppress the interstate trade in the drug for recreational use. The existence of a well designed state-law apparatus for preventing this from happening made it less likely and thus made the case for federal power weaker. 79 California law was a "fact" in the dissenters' legal argument; they never claimed that the California law operated to supplant an inconsistent federal statute.
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In sum, one jurisdiction's law occasionally itself becomes a fact to which a second jurisdiction's law is then applied. Though potentially (and sometimes actually) confusing because of the awkward nomenclature, the practice is not only coherent but practically inevitable in a world with numerous and sometimes overlapping legal systems. In such a world it really should not be all that surprising or conceptually troubling that the legal regime of another sovereign might itself be an empirical reality relevant to the judicial task of applying general legal principles to particular cases. To the examples discussed above may be added the Court's use of foreign law in constitutional cases. Considered in this context, the practice appears routine. Yet it has nevertheless proven singularly controversial.
IV. MUCH ADO ABOUT VERY LITTLE
Never in the field of scholarly conflict have so many argued so much about so little as in the contemporary debate about foreign law as a tool for constitutional interpretation. Taken altogether, no more than five pages in the U.S. reports, of indeterminate significance to the result in three rulings, account for the entire controversy, 81 which has already produced thousands of law review articles from some of the most prominent scholars in legal academia. 82 Even more striking than the volume of the relevant literature is that so much of it bears so little connection to what the Court has actually done. Detractors and defenders alike have attributed to the Court a far more muscular constitutional comparativism than the Court's opinions actually warrant.
A. Opponents
The Court's references to foreign law in Atkins, Lawrence, and Roper have provoked unusually severe and sustained criticism both on and off the Court.
Jurists
The self-appointed spokesperson for the Justices dissenting from this practice is Justice Scalia, who, to his credit, has engaged in an extrajudicial debate with Justice Breyer and discussion with the general public about why he finds the practice so objectionable. 
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Scalia's criticisms can be divided into two categories: originalist and other.
Justice Scalia has argued that an originalist jurist can find no enlightenment in modern legal developments, foreign or domestic. To the extent that an originalist method of interpretation fixes the meaning of a constitutional provision for all time at the moment of its ratification, it is hard to quarrel with Scalia's commonsense observation that subsequent practice can shed no light on what that meaning was, 83 though some have tried. 84 But as Scalia acknowledges, this objection is not to the use of foreign law in particular but rather to the concept of a living constitution more generally. For example, he resists on numerous grounds the halfcentury-old Eighth Amendment doctrine committing the Court to the enforcement of "evolving standards of decency."
85 Indeed, he has remarked: "I detest that phrase." 86 Scalia's arguments in opposition to a dynamic Eighth Amendment or Due Process jurisprudence have undeniable force. None of them, however, speak specifically to the use of foreign law as a source of information in interpreting a living constitution. To this extent, at least, his debate with Breyer is merely a warmed-over version of the decades-old controversy about originalism as a method of constitutional interpretation.
87
Scalia also makes an argument in the alternative: even if one were to embrace the concept of a living constitution and thus find postratification moral sentiments to be relevant to constitutional interpretation, foreign law is a dubious source of relevant modern opinions. 88 and foremost, he insists that the only post-ratification developments that could possibly be relevant to the meaning of the U.S. Constitution would be those occurring in U.S. society. 89 In the Eighth Amendment context, Scalia's position flies in the face of the fact that the "evolving standards" referenced in Trop were explicitly those of "civilized" societies. 90 Not only would it be excessively "narrow or provincial" 91 to conclude that the limits of civilization coincide with U.S. borders, but the analysis envisioned by Trop would have little meaning if it were insulated from reflection upon global trends. 92 So too in Lawrence Justice Kennedy was attempting to answer Chief Justice Burger's assertion in Bowers of universal legal condemnation of homosexual conduct "throughout the history of Western civilization."
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Had Kennedy limited himself to consideration of domestic legal sources, his effort would have been patently nonresponsive. Once again, upon close examination, Scalia's objection is really to the doctrine of making legislative facts and incorporating foreign experience relevant to constitutional interpretation, not to the use of foreign law as evidence in support of conclusions about these matters of fact.
In at least one instance, though, Scalia objects to the latter instead of the former, and it is telling that this objection has perhaps gained the widest currency and proven most persuasive to the undecided. 94 But for present purposes the most telling critical commentaries stress the dubious link between foreign-law sources and the legislative facts for which they are cited as evidence. Michael Ramsey has exposed telling gaps in the presentation of foreign law to the Court in the Atkins and Lawrence cases. 101 In the former, one brief informed the Court that China does not execute the mentally handicapped, but Ramsey's review of the supporting citations made it "painfully obvious that no one connected to the matter even bothered to look up the relevant Chinese statute, much less make any inquiry into actual Chinese practice." 102 A second brief relied heavily on an incomplete and methodologically flawed voluntaryquestionnaire study. 103 In Lawrence the briefs reported on a number of jurisdictions' laws, without explaining why those jurisdictions had been chosen and seemingly similar ones neglected, inviting the supposition that the selection was result-oriented.
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Professor Ernest Young has pointed out that use of foreign legal materials in constitutional interpretation may unduly strain the institutional competence of the legal profession. Both the "decision costs (the time, effort, and expense involved in deciding cases in a particular way)" and the "error costs (the likelihood of making mistakes by pursuing a particular method)" are unusually, and perhaps intolerably, high "given language and cultural barriers and most American lawyers' lack of training in comparative analysis." 105 
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These concerns have both widespread and lofty appeal. Writing in the Harvard Law Review, Judge Richard Posner excoriated the Justices' invocation of foreign law, branding it "promiscuous" on the grounds that it was selective, undisciplined, and result-oriented.
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That these same adjectives might be used to describe the Court's treatment of disputes about legislative facts more generally has, however, gone largely unnoticed.
Other scholarly criticisms do not extend to the citation of foreign law as evidence of a legislative fact. Rather, they raise concerns implicated solely by a genuine constitutional comparativism-a judicial borrowing of foreign law in the construction of our own. Consider Professor Alford's assertion that the Court's citation to foreign law in recent constitutional cases creates an "international countermajoritarian difficulty."
107 This challenge raises important questions about a constitutional methodology in which judges "give expression to international majoritarian values to protect the individual from democratic governance."
108 With the possible exception of its half-century-old tradition of looking to the practices (conceding that " [d] etermining comparability" between foreign law and U.S. constitutional law "is a serious challenge, which cautions a slow and incremental approach to considering foreign law"). of all "civilized" nations to discern the contours of the Eighth Amendment, 109 however, the Court has yet to do this. Instead its controversial citation of foreign law has been limited to the more pedestrian project of substantiating or questioning claims of legislative fact made relevant by domestic case law.
To be sure, numerous commentators, and even individual Justices, have argued in favor of the kind of full-throated comparativism to which Professor Alford objects, and Alford's comments contribute significantly to this on-going, but as yet academic, debate. But that discussion, as fascinating as it may be, ought not obscure the fact that what the Court has already donenamely, used foreign law as evidence of legislative fact-has been exposed as selective, incomplete, and results-oriented. These criticisms are all the more significant because they can be made of the Court's approach to questions of legislative fact more generally.
Politicians
The singularly hostile reaction on the part of many in Congress to the Court's recent foray into foreign law adds no new arguments to the conversation, but it nevertheless merits brief discussion.
Atkins, Lawrence, and Roper were flashpoint cases. Hence, it was not surprising that they provoked harsh criticism, including attacks by some in Congress. 110 What was surprising, however, was how much of the criticism focused on the Court's invocation of foreign law in these decisions. As Judge Posner has observed, "the citations in judicial opinions rarely receive attention in the lay press."
111 For similar reasons, they would ordinarily be ignored on Capitol Hill. But in the immediate wake of Roper, a resolution was introduced in the House of Representatives declaring that "it is the sense of the House of Representatives that judicial interpretations regarding the meaning of the Constitution . . . should not be based in whole or in part on judgments, laws, or pronouncements of foreign 110. See Alford, supra note 88, at 661-63. 111. Posner, supra note 106, at 85 (footnote omitted).
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institutions." 112 Representative Steve King, an Iowa Republican, investigated the Justices' foreign trips, with an eye towards exposing the corrupting influence of such sojourns. 113 Others went so far as to call for the impeachment of Justice Kennedy as a remedy for his citation of foreign law in Lawrence and Roper.
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The passionate political opposition aroused by the Court's recent rulings, no doubt, has many causes, including fears and resentment about globalization's perceived tendency toward centralization and the empowerment of elites. But at least some of the intensity of the antipathy grows out of the dissatisfaction that comes with the realization that the emperor has no clothes. How else might one explain Representative Tom Delay's peculiar pique upon learning that not only did Justice Kennedy cite foreign sources, but also that "he said in session that he does his own research on the internet," an offense Delay deemed "just incredibly outrageous."
115 Why would the mental image of Justice Kennedy googling the juvenile death penalty be especially likely to prompt Delay to grind his teeth? While he did not elaborate, it seems likely that the image captures the capriciousness of the Court's use of foreign law. A Justice crafting his own internet queries is freed from even the modest discipline the appellate process ordinarily imposes; the parties (and their amici) do not have the chance to filter and interrogate the raw data reflected in foreign statutes and rulings-a chance that they might have, to some extent, were the foreign materials cited in the briefs.
Given the undisciplined manner in which the Justices have made use of foreign law, this reaction to Kennedy's disclosure should come as no great surprise. What is surprising is that, to date, the outrage has been cabined and has not extended to the equally undisciplined way in which the Court treats most questions of legislative fact that arise in constitutional cases. 
B. Proponents

Jurists
Justice Breyer has been Justice Scalia's counterpart in the debate about the propriety of foreign law sources in constitutional cases. In both his extrajudicial defense of the practice and his work as a sitting Justice Breyer occasionally embraces what amounts to a genuine constitutional comparativism. In other words, he is, at times, willing to borrow the reasoning and conclusions of lawmakers in other jurisdictions when deciding what the U.S. Constitution both should and does mean. In collapsing these two inquiries, Breyer invites many of the criticisms discussed above.
116 But so far he has, in this regard, spoken only for himself. 117 And even then, he has often hastened to couch his position in ambiguous language that at once downplays its theoretical import and reflects diffidence about its legitimacy.
His enthusiasm for foreign law was reflected in his much 
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In practice, Justice Breyer's invocation of foreign law has been more guarded. A telling example is provided by his separate dissent in Printz v. United States. 120 There, a five-justice majority invalidated a provision of the federal gun legislation popularly known as the Brady Bill on the ground that it impermissibly impressed state and local executive officials into the enforcement of federal law.
121 Justice Breyer joined the principal dissent, written by Justice Stevens, but also wrote a short opinion of his own noting that "[t]he federal systems of Switzerland, Germany, and the European Union, for example, all provide that constituent states, not federal bureaucracies, will themselves implement many of the laws, rules, regulations, or decrees enacted by the central 'federal' body."
122 He reasoned that this "comparative experience" demonstrated that there was "no need to interpret the Constitution as containing an absolute principle-forbidding the assignment of virtually any federal duty to any state official."
123 His willingness to mold American constitutional law in the shape of three European nations provides a clear example of his enthusiasm for a genuine constitutional comparativism.
Nevertheless, even here, Justice Breyer qualifies his endorsement of such an approach by couching it in language suggesting the use of foreign law as evidence of legislative fact. The experience of foreign nations here offers empirical confirmation of the implied answer to a question Justice Stevens asks: Why, or how, would what the majority sees as a constitutional alternative-the creation of a new federal gun-law bureaucracy, or the expansion of an existing federal bureaucracy-better promote either state sovereignty or individual liberty?" 124 Even so, his separate dissent was joined by only one of his three fellow dissenters. His opinion in Printz simultaneously provides evidence of his willingness to embrace constitutional comparativism, his ambivalence about the theory underlying the practice, and the Court's reluctance as yet to go so far. 
Scholars
Some of the criticisms directed at the Court's reliance on foreign law appear, on close examination, to be anticipatory, if not alarmist. But nowhere is the disconnect between what the Court has actually done and the extrajudicial commentary more stark then in the writings of the practice's academic defenders.
Dean Harold Koh has long stood at the forefront of a general campaign for legal globalization. He has called for the creation of a transnational jurisprudence "whereby domestic systems incorporate international rules into domestic law through a three-part process of interaction, interpretation, and norm internalization [,] . . . with judicial interpretation of domestic constitutions representing" one important channel for this evolutionary process. 125 As even he occasionally concedes, however, his views run ahead of the Court as an institution, though perhaps not some of its individual members. While he roots his vision in the writings of "Chief Justice (and former congressional secretary for foreign affairs) John Jay and Chief Justice (and former secretary of state) Marshall," 126 he also acknowledges that his project is a work in progress insofar as the current Court is concerned.
127 Indeed, he characterizes judicial invocation of foreign law in death penalty cases as "looking to foreign practice for additional evidence of modern standards of decency in a civilized society," 128 a description suggesting foreign law constitutes a source of empirical data concerning legislative facts made relevant by domestic law.
129
Professor Anne-Marie Slaughter has articulated a compelling vision of a global community of courts in which "participating judges see each other not only as servants and representatives of a particular polity, but also as fellow professionals in an endeavor that transcends national borders."
130 But she has also acknowledged that 
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"the global community of courts does not yet include all courts from all countries, or even all international courts and tribunals" but rather "is a partial, emerging community" 131 in which "U.S. judges are beginning to take part."
132 So too, Jeremy Waldron's celebration of a modern ius gentium 133 and Gerald Neuman's defense of a "suprapositive" or normative role for foreign law in domestic constitutional deliberation 134 outrun the actual judicial practice described above. To be sure, the visions articulated by these and other scholars advocating a greater role for foreign law in U.S. constitutional litigation may accord with the aspirations of Justice Breyer. But they far exceed the present juridical reality, in which foreign practice is cited as evidence of emerging consensus (or, as in Lawrence, the lack thereof) on questions of legislative fact.
My point is not to denigrate these important contributions to a rich and on-going academic debate. Rather, my modest goal is only to note that the debate in which they play a part has, to date, remained an academic one. What is lamentable, however, is that the brilliance of this conversation has obscured the more pedestrian, but no less meaningful, questions the Court's actual practices raise. Those questions are not limited to the few cases in which the Court cites foreign authority but instead include the wide array of cases in which the result turns, even implicitly, on judgments about debatable issues of legislative fact.
V. THE CONTEXT OF LEGISLATIVE FACTS
Most of the discussion provoked by the Supreme Court's recent reliance on foreign law has been premature. To a great extent, that debate has addressed doctrinal innovations that the best reading of the Court's opinions do not support, let alone require. To date, the Supreme Court has not engaged in a genuine constitutional comparativism in which it freely and forthrightly molds our fundamental law to make it more like that of favored foreign nations. To be sure, numerous commentators, 135 and even a few sitting Justices, 136 have advocated just this kind of constitutional borrowing. But the Court has yet to take this step.
Consideration of the Court's citation of foreign law within the broader context of its effort to discern and detail legislative facts reveals that the most trenchant criticisms of what the Court has already done have nothing to do with the extraterritorial origin of the cited sources. 137 The ways in which the Court has to date used foreign law in constitutional analysis pose no greater threat to U.S. sovereignty 138 than the Court's selective reliance on factual claims made in amicus briefs. To be sure, a "democratic deficit" may result from reliance on foreign sentiment, but to no greater extent than when the Justices substitute their own impressions of social reality for those of the legislature they are reviewing. 139 Foreign laws 1036 provide evidence of facts to which the U.S. Constitution applies, but they do not supplant it. These observations in turn teach that much of the scholarly debate, and especially the more heated rhetoric from Congress, has been beside the point. It is of course entirely appropriate to debate the wisdom of an approach that is, at present, hypothetical. But now it should be clear that that is what scholars have been doing, to a great extent. And in any event, the possibility that the Court may take this step in the future provides scant basis for threatening sitting Justices with impeachment. 140 Increasing awareness that the Court's use of foreign law in constitutional cases has to date been confined to proving legislative facts does much more than merely mute some of the more strident elements of the discourse. It promises to guide the debate in a more promising direction. As jurists and commentators have forcefully argued, the Court's use of foreign law, even when properly understood as evidence of legislative fact, remains problematic. The Court's selection of foreign nations for study, determination and characterization of the laws of those nations, comprehension of their legal and social contexts, and inferences from these materials to the complex and contested claims of legislative fact leave much to be desired in terms of intellectual rigor and consistency. 141 Even defenders of the Court's use of foreign law in constitutional cases concede as much. 142 The most compelling critiques call for improvement in these areas, though some commentators doubt whether the flame can ever be made worth the candle.
143
Thus, one result of the Supreme Court's controversial citation to foreign law in Atkins, Lawrence, and Roper has been to direct attention to the rigor, or more accurately the lack thereof, with which the Court uses such sources as evidence of legislative fact. What even the commentators who have noted as much have not done, however, is consider the controversy over citation to foreign law within the context of the Supreme Court's efforts to ascertain and document relevant legislative facts in constitutional cases more generally.
Perhaps the most valuable outcome of this sprawling debate will be an increased awareness of the central role that disputes about legislative facts have come to play in modern constitutional law. Such disputes are ubiquitous, occasionally obviously determinative, 144 but more frequently of somewhat indeterminate significance, 145 if not altogether inchoate. 146 Many of the criticisms leveled at the Court's use of foreign law apply with equal force to the Court's approach to questions of legislative fact more broadly. The impetus to bring greater caution and discipline to the Court's use of foreign law as evidence should be extended to the Court's use of social science, reliance on empirical claims in amicus briefs, and trust in the Justices' unexamined hunches based on their idiosyncratic experience. Furthermore, critics have questioned the Court's institutional capacity to learn the cultural and legal context necessary to achieve sophisticated appreciation of foreign law's empirical significance.
147 A part of the Justices"); Parrish, supra note 82, at 653 (noting that "scholars who have championed comparative constitutionalism . . . recognize that foreign sources must be used with care" and that "Justices should use foreign sources in a refined manner and be wary of cultural context") (footnotes omitted Finally, some have reasonably concluded that the incremental value of foreign law to constitutional adjudication is outweighed by the burdens on both jurists and litigants that are associated with its careful excavation and use. In much the same way scholars might profitably reflect on the balance of efforts and rewards involved in the employment of other sources of information to determine and document claims about legislative facts. The late-twentieth-century turn towards balancing "tests" in constitutional law made jurists' conclusions about legislative facts, whether express or implicit, central to the operation of constitutional law. 149 Arguably a littleperceived cost of this move has been to tax the judiciary with tasks beyond any claims it makes to competence, let alone expertise. Ultimately, the challenges posed by Justice Scalia and Professor Ramsey, if taken to their logical conclusion, threaten to unravel much of modern constitutional law. Whether one condemns or reveres them for this consequence depends much on the extent of the beholder's attachment to the constitutional status quo.
Not only has the bulk of the discussion applied only to what the Supreme Court might do in the future, but the genuine problems presented by what the Court has done have long stymied commentators addressing them in parallel contexts. As noted above, over the course of the last century, few issues have more persistently befuddled judges and their fellow travelers than how courts should address questions of legislative fact when reviewing the constitutionality of a challenged statute. 150 In light of this history, it should surprise no one that the Court's approach to foreign law in constitutional cases has been ad hoc, undisciplined, and arguably result-driven. The same has been said of the Court's use of scientific 148 . See generally FAIGMAN, supra note 21; see, e.g., id. at xiii ("The Constitution was founded upon enlightenment principles, yet the Court's approach to the empirical world remains mired in the Dark Ages."). Whereas some of those critics who have acknowledged that foreign law has served as evidence of a relevant legislative fact in the recent controversial cases have reasonably questioned the rigor with which this evidence is uncovered and employed, what has heretofore gone unremarked is that the Court's treatment of legislative facts more generally is subject to the same criticisms.
149. See Aleinikoff, supra note 9, at 974. 150. See supra Part II.
data, 151 in particular, and approach to questions of legislative fact, such as the scope of perceived social problems, more generally.
152
Only recently have constitutional law scholars again turned their attention to the Court's underdeveloped approach to questions of legislative fact presented in constitutional cases. Evaluation of the Court's invocation of foreign law in Atkins, Lawrence, and Roper should be made a part of the broader effort to bring coherence to the Court's treatment of legislative facts, whatever sources the Justices cite. A comprehensive discussion of this larger issue is beyond the scope of an Article identifying its relevance to the foreign-law debate. Nevertheless, some of the questions raised are identified below in order to illustrate how the larger effort might proceed and how it would advance the analysis of the recent cases.
The one certainty concerning the Court's approach to legislative facts in constitutional cases is that the Court ought to do better than it does. As noted above, 153 the chief deficiency with the current methodology is that there isn't one. A first step towards establishing a self-conscious methodology would be to articulate principles allocating responsibility for decisions of legislative fact issues among trial and appellate courts. These principles must not only take account of the relative institutional strengths of each level of judicial hierarchy but must also incorporate such considerations as the need for uniformity of result and the competency of other branches of government to engage in constitutional construction.
The most that can be hoped for from an understanding that foreign law has acted as evidence of fact in recent constitutional cases is that this insight will serve to spur analysis of the ubiquitous problem of the Court's haphazard and under-theorized approach to legislative facts. Justice Scalia and Professor Ramsey, among others, have struck a nerve with their observations that the Court's treatment of foreign law has lacked a theoretical foundation and empirical rigor and, accordingly, has appeared selective and resultoriented. Even the most ardent defenders of current practice concede that the invocation of foreign law could and should be done 151 . See generally FAIGMAN, supra note 21 (critiquing the judiciary's approach to scientific issues in constitutional cases).
152. Id. (discussing and criticizing the Court's approach to facts in constitutional cases); see also McGinnis & Mulaney, supra note 11, at 74-83 (identifying fundamental inconsistencies in the Court's approach to congressional fact-finding in constitutional cases).
153. See supra Part II.
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with greater attention to the domestic context in which that law is found as well as to the practices of all similarly situated nations.
154
One can hope that the foreign law debate's attention to the rigor with which such sources are used will in turn inform the Court's use of other types of evidence invoked as proof of relevant legislative facts.
V. CONCLUSION
One commentator recently characterized the judicial and scholarly debate over foreign law in constitutional interpretation as a "storm in a teacup," and to the extent that the controversy has outgrown the reality of judicial practice to date, the label is a fair one. Allowing the insight afforded by another common metaphor, however, where there is so much smoke there must be fire. In this instance, the genuine difficulty underlying the Court's use of foreign law in recent constitutional cases is that the Justices' approach to this evidence has lacked the rigor requisite to inspire confidence in their conclusions.
But that concern is by no means limited to the Court's use of foreign law. To the contrary, it extends to the Court's treatment of all manner of evidence of legislative facts. The concern is endemic to the modern practice of judicial review and deserves far greater sustained, critical inquiry than it has been accorded.
